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 (a) Except as stated in paragraph (c), a lawyer shall not represent a client or, 

where representation has commenced, shall withdraw from the representation of a 

client if: 

 

 (1) the representation will result in violation of the rules of professional 

conduct or other law; 

 

 (2) the lawyer's physical or mental condition materially impairs the lawyer's 

ability to represent the client; or 

 

 (3) the lawyer is discharged. 
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 (b) Except as stated in paragraph (c), a lawyer may withdraw from representing a 

client if: 
 

 (1) withdrawal can be accomplished without material adverse   

 effect on the interests of the client; 
 

 (2)  the client persists in a course of action involving the lawyer's       

   services that the lawyer reasonably believes is criminal or        

   fraudulent; 
 

 (3) the client has used the lawyer's services to perpetrate a crime or fraud; 
 

 (4)  the client insists upon taking action that the lawyer considers       

   repugnant or with which the lawyer has a fundamental         

   disagreement; 
 

 (5) the client fails substantially to fulfill an obligation to the lawyer 

 regarding the lawyer's services and has been given reasonable warning 

 that the lawyer will withdraw unless the obligation is fulfilled; 
 

 (6) the representation will result in an unreasonable financial burden on the 

 lawyer or has been rendered unreasonably difficult by the client; or  
 

 (7) other good cause for withdrawal exists. 
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 (c) A lawyer must comply with applicable law requiring notice to or permission 

of a tribunal when terminating a representation.  When ordered to do so by a 

tribunal, a lawyer shall continue representation notwithstanding good cause for 

terminating the representation. 

 

 I.R.C.P. 11 
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(d) Upon termination of representation, a lawyer shall take steps to the extent 

reasonably practicable to protect a client's interests, such as giving reasonable notice 

to the client, allowing time for employment of other counsel, surrendering papers and 

property to which the client is entitled and refunding any advance payment of fee or 

expense that has not been earned or incurred.  The lawyer may retain papers relating 

to the client to the extent permitted by other law. 
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 [3] When a lawyer has been appointed to represent a client, withdrawal 

ordinarily requires approval of the appointing authority.  See also Rule 6.2.  

Similarly, court approval or notice to the court is often required by 

applicable law before a lawyer withdraws from pending litigation.  

Difficulty may be encountered if withdrawal is based on the client's 

demand that the lawyer engage in unprofessional conduct.  The court may 

request an explanation for the withdrawal, while the lawyer may be 

bound to keep confidential the facts that would constitute such an 

explanation. The lawyer's statement that professional considerations 

require termination of the representation ordinarily should be 

accepted as sufficient.  Lawyers should be mindful of their obligations to 

both clients and the court under Rules 1.6 and 3.3. 
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 [7] A lawyer may withdraw from representation in some circumstances.  

The lawyer has the option to withdraw if it can be accomplished without 

material adverse effect on the client's interests.  Withdrawal is also justified 

if the client persists in a course of action that the lawyer reasonably 

believes is criminal or fraudulent, for a lawyer is not required to be 

associated with such conduct even if the lawyer does not further it.  

Withdrawal is also permitted if the lawyer's services were misused in the 

past even if that would materially prejudice the client.  The lawyer may 

also withdraw where the client insists on taking action that the lawyer 

considers repugnant or with which the lawyer has a fundamental 

disagreement. 
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 [8] A lawyer may withdraw if the client refuses to abide by the terms of 

an agreement relating to the representation, such as an agreement 

concerning fees or court costs or an agreement limiting the objectives of 

the representation. 
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 A client’s refusal to follow the lawyer’s advice is not 

necessarily grounds for withdrawal, particularly if the client 

would be prejudiced by the lawyer’s withdrawal, or if the 

advice involves a decision that is properly left to the client.   
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 (a) Subject to paragraphs (c) and (d), a lawyer shall abide by 

a client's decisions concerning the objectives of representation 

and, as required by Rule 1.4, shall consult with the client as to 

the means by which they are to be pursued.  A lawyer may 

take such action on behalf of the client as is impliedly 

authorized to carry out the representation.  A lawyer shall 

abide by a client's decision whether to settle a matter.  In a 

criminal case, the lawyer shall abide by the client's decision, 

after consultation with the lawyer, as to a plea to be entered, 

whether to waive jury trial and whether the client will testify. 
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Potential Conflicts of Interests in Joint 

Representation. 
 

Employer and Surety 
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I.R.P.C. 1.7:  Conflict of Interest:  Current Clients 

(a) Except as provided in paragraph (b), a lawyer shall not 

represent a client if the representation involves a concurrent 

conflict of interest.  A concurrent conflict of interest exists if: 

1) the representation of one client will be directly adverse to 

another client; or  

(2) there is a significant risk that the representation of one or 

more clients will be materially limited by the lawyer’s 

responsibilities to another client, a former client or a third 

person or by the personal interests of the lawyer, including 

family and domestic relationships. 
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(b) Notwithstanding the existence of a concurrent conflict 

of interest under paragraph (a), a lawyer may represent a 

client if:  

(1) the lawyer reasonably believes that the lawyer will be 

able to provide competent and diligent representation to 

each affected client;  

(2) the representation is not prohibited by law;  

(3) the representation does not involve the assertion of a 

claim by one client against another client represented by 

the lawyer in the same litigation or other proceeding 

before a tribunal; and  

 (4) each affected client gives informed consent, 

confirmed in writing. 
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I.R.P.C. 1.7 Comment [29]:  Special Considerations in 
Common Representation 
  

In considering whether to represent multiple clients in the same matter, a 

lawyer should be mindful that if the common representation fails because 

the potentially adverse interests cannot be reconciled, the result can be 

additional cost, embarrassment and recrimination.  Ordinarily, the lawyer 

will be forced to withdraw from representing all of the clients if the 

common representation fails.  In some situations, the risk of failure is so 

great that multiple representation is plainly impossible.  For example, a 

lawyer cannot undertake common representation of clients where 

contentious litigation or negotiations between them are imminent or 

contemplated. Moreover, because the lawyer is required to be impartial 

between commonly represented clients, representation of multiple clients 

is improper when it is unlikely that impartiality can be maintained.  
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Generally, if the relationship between the parties has already 

assumed antagonism, the possibility that the clients' interests 

can be adequately served by common representation is not 

very good.  Other relevant factors are whether the lawyer 

subsequently will represent both parties on a continuing basis 

and whether the situation involves creating or terminating a 

relationship between the parties. 
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I.R.P.C. 1.7 Comment [30]: 

 

A particularly important factor in determining the appropriate- 

ness of common representation is the effect on client-lawyer 

confidentiality and the attorney-client privilege.  With regard to 

the attorney-client privilege, the prevailing rule is that, as 

between commonly represented clients, the privilege does not 

attach.  Hence, it must be assumed that if litigation eventuates 

between the clients, the privilege will not protect any such 

communications, and the clients should be so advised. 

 

I.R.P.C. 1.7 Comment [31]: 

As to the duty of confidentiality, continued common 

representation will almost certainly be inadequate if one client 

asks the lawyer not to disclose to the other client information 

relevant to the common representation.  This is so because the 

lawyer has an equal duty of loyalty to each client, and each 

client has the right to be informed of anything bearing on the 

representation that might affect that client's interests and the 

right to expect that the lawyer will use that information to that 

client's benefit.  See Rule 1.4.  The lawyer should, at the outset 

of the common representation and as part of the process of 

obtaining each client's informed consent, advise each client that 

information will be shared and that the lawyer will have to 

withdraw if one client decides that some matter material to the 
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representation should be kept from the other.  In limited 

circumstances, it may be appropriate for the lawyer to proceed 

with the representation when the clients have agreed, after 

being properly informed, that the lawyer will keep certain 

information confidential.  For example, the lawyer may 

reasonably conclude that failure to disclose one client's trade 

secrets to another client will not adversely affect 

representation involving a joint venture between the clients 

and agree to keep that information confidential with the 

informed consent of both clients. 
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I.R.P.C. 1.15:  Safekeeping Property 

 

(a) A lawyer shall hold property of clients or third persons that is               
in a lawyer's possession in connection with a representation   
separate from the lawyer's own property.  Funds shall be kept in 
a separate account maintained in the state where the lawyer’s 
office is situated, or elsewhere with the consent of the client or 
third person.  Other property shall be identified as such and 
appropriately safeguarded.  Complete records of such account 
funds and other property shall be kept by the lawyer and shall be 
preserved for a period of five years after termination of the 
representation. 

(b) A lawyer may deposit the lawyer’s own funds in a client trust 
account for the sole purpose of paying bank service charges on 
that account, but only in an amount necessary for that purpose. 
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(c) A lawyer shall deposit into a client trust account legal fees 

and expenses that have been paid in advance, to be withdrawn 

by the lawyer only as fees are earned or expenses incurred.  

(d) Upon receiving funds or other property in which a client or 

third person has an interest, a lawyer shall promptly notify the 

client or third person.  Except as stated in this Rule or otherwise 

permitted by law or by agreement with the client, a lawyer shall 

promptly deliver to the client or third person any funds or other 

property that the client or third person is entitled to receive and, 

upon request by the client or third person, shall promptly render 

a full accounting regarding such property. 
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(e) When in the course of representation a lawyer is in 

possession of property in which two or more persons (one of 

whom may be the lawyer) claim interests, the property shall be 

kept separate by the lawyer until the dispute is resolved.  The 

lawyer shall distribute all portions of the property as to which 

the interests are not in dispute. 
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Frazee v. Frazee, 104 Idaho 463, 660 P.2d 928 (1983) 

 

Retaining lien is common law, passive and not enforceable by 

foreclosure and sale. 
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Defendant A v. Idaho State Bar, 134 Idaho 338, 2 P.3d 147 

 

Generally-Common law right to retaining liens may be 

subordinate to ethical obligations owed client under I.R.P.C. 

1.16(d) 
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 Charging liens 
 

  Idaho Code §3-205 
 

 IDAPA 17.02.08.033 
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